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SERVICE AGREEMENT

made and entered into by and between

[image: image1.emf] 
(Reg. No. CK 2011/137879/23)
and

??????????  
PREAMBLE
A. Cashbuddy EFT provides a debit/credit order service.

B
The Client requires specialised debit/credit order services and hereby agrees to appoint CashBuddy, who accepts such appointment in accordance with the terms and conditions set out in this agreement.

1. DEFINITION

In this agreement unless the context otherwise indicates, the following terms have the meanings ascribed to them below:

1.1. "CASH BUDDY" means CASH BUDDYCC trading as CASH BUDDY ;

1.2. "BANKSERV" means the BANKSERV (Pty) Limited;

1.3. "BANKSERV input format" means the input file format as required by BANKSERV for the acceptance of data;

1.4. "Client" means (????????)
1.5. "Effective date" means (        /        /2011);

1.6. "Entry" means a single transaction in the form of either a debit or credit to or from the Client’s bank account;

1.7. "Unpaids" means bank-returned entries.

2. INTERPRETATION

Words importing the singular shall include the plural and vice versa.

2.1. Words importing the masculine gender shall include the feminine and neuter genders and vice versa.

2.2. The clause headings in this agreement are for reference purposes only and shall not affect the interpretation of the subject matter of the clause or the agreement.

2.3. Where reference is made to a number of days, same shall be reckoned exclusively of the first and inclusively of the last day unless the last day falls on a Saturday, Sunday or public holiday in which event the last day shall be the next day which is not a Saturday, Sunday or public holiday.

2.4. Any schedules, annexures and addenda attached to this agreement, as amended from time to time shall be deemed to form part of this agreement.


3. DURATION

3.1. Notwithstanding the date of signature of this agreement, this agreement shall be deemed to have come into effect on the (       /       /2011) and shall continue for a period of one year (“the initial period”) whereafter it shall automatically be renewed for an indefinite period during which period:

3.2. it may be terminated in writing at any time by either party on 3 (three) months written notice to the other party.

4. DEBIT/CREDIT SERVICE

4.1. CASH BUDDY undertakes to provide a debit/credit order service to the Client, which service will comprise:

4.1.1. the collection or payment of regular monies on behalf of the Client from debtors or creditors respectively as instructed to CASH BUDDY via data files transmitted to CASH BUDDY by the Client.  All monies so collected or paid will be transferred directly to or from the Client's bank account, as the case may be, the details of which will be provided to CASH BUDDY;

4.1.2. the sending of a telefacsimile containing a confirmation that the information CASH BUDDY submitted on behalf of the Client has been accepted for processing by BANKSERV, and the delivery to the Client of Input Vet Reports generated and printed by BANKSERV provided the Client is on CASH BUDDY’s delivery route; 

4.1.3. the transcription of Unpaids from tapes as supplied by BANKSERV to file, which file will be forwarded to the Client by CASH BUDDY via electronic mail or telefacsimile.

4.2. This service will be processed through BANKSERV and be subject to the regulations imposed by the BANKSERV from time to time.

4.3. CASH BUDDY hereby further undertakes to perform its duties in a professional manner, exercising all reasonable care and skill, in accordance with the terms and conditions of this agreement or as agreed upon by both parties from time to time.

4.4. The Client will provide CASH BUDDY with all such information CASH BUDDY may require in order to perform its duties specified in this agreement.

5. CLIENT'S OBLIGATIONS

5.1. The Client shall provide CASH BUDDY with the data in BANKSERV input format and any delay and/or loss incurred by the Client as a result of its failure to provide CASH BUDDY with the data in BANKSERV input format will be for the account of the Client.

5.2. The Client shall provide CASH BUDDY with the data referred to in 5.1 above by means of electronic data transfer via modem using data transfer software.


5.3. The Client shall provide CASH BUDDY with the data at least 5 (five) days prior to the period for which the service referred to in 4 above is required, and shall comply with BANKSERV's input format requirements for a 2 (two) day service facility.

5.4. The Client shall provide CASH BUDDY with valid data for transfer to BANKSERV and will endeavour to inform the Client of any invalid data received.  However, where CASH BUDDY submits any data to BANKSERV and such data is deemed invalid data, the Client shall instruct BANKSERV to withdraw such data and be liable for any costs incurred in effecting such withdrawal.

5.5. All data submitted by the Client to CASH BUDDY shall have due regard to the item limit and aggregate limit range as contained in the Client’s agreements with its bankers and BANKSERV.  In the event of the data exceeding the aforementioned ranges, the Client undertakes to ensure that its bankers and BANKSERV will accept such data.

5.6. Money transfer into clients as follows:

5.6.1 1st month – within 7 working days.

5.6.2 Thereafter on the 1st = 80% and 20% after 7 days (after all unpaids & charges have been deducted.
6. SERVICE FEE

6.1. The service fee and the conditions of payment for CASH BUDDY's service will be:

6.1.1. ( 215  ) cents per entry excluding Value-added tax plus

6.1.1a (150.00 )  ACB - Bankserve) per month exclusive Value-added tax; or

6.1.2.
a minimum fee of (R 320.00) excluding Value-added tax.

6.2.
The service fee as agreed to in 6.1.1 and 6.1.1a above will be fixed for a period of  12  months from the effective date, whereafter CASH BUDDY will inform the Client 30 (thirty) days prior to any intended increase in the service fee.

7. PAYMENT OF SERVICE FEE

7.1. CASH BUDDY will render an invoice to the Client monthly in arrears for services performed.

7.2. Payment of the invoiced amount will be effected by the Client on or before the seventh day of the month following the month during which the service was performed, free of bank or other payment costs in the following manner:

7.2.1.
via debit entry by CASH BUDDY against the Client’s bank account;  or

7.1.1. by cheque delivered to CASH BUDDY at the address stipulated in 21.1 by no later than the seventh day of the month following the month during which the service was performed.

7.3. Failure by the Client to effect full and timeous payment of an invoiced amount will be regarded as a material breach of the agreement, and CASH BUDDY hereby reserves the right to terminate or postpone any service to be performed as contemplated in the agreement.

8.
ADDITIONAL SERVICE CHARGES

Charges for services not covered by this agreement will be invoiced separately at CASH BUDDY's standard service rates.  In the case of car travel Automobile Association rates applicable at the time will be charged.  The Client may request inspection of expense vouchers at any reasonable time.

9.
NOTICE OF TERMINATION
9.1.
Subject to 4 above the rights, duties and responsibilities of CASH BUDDY shall continue in full force during the period of notice, including but not limited to the transcription of data to tapes as requested by the Client, prior to the receipt of the notice by CASH BUDDY, which fall within such period.
9.2. After the expiry of the 3 (three) month period following notice as stipulated in 3 above, no rights or liabilities shall arise out of this relationship, regardless of any plans which may have been made for future advertising with the following exceptions that:

9.2.1. any uncancellable contract made on the Client's authorisation, and still existing at the expiry of the interval following notice of termination will be carried to completion by CASH BUDDY and paid for by the Client unless mutually agreed in writing to the contrary, in accordance with the provision herein;

9.2.2. any materials and services CASH BUDDY committed itself to purchase for the Client's account, or with the Client's approval (or any uncompleted work previously approved by the Client either specifically or as part of a plan) will be paid for by the Client in accordance with the provisions of this agreement.

9.2.3.
Termination will not prejudice any claim which CASH BUDDY may have against the Client arising out of this agreement.
10.
TERMINATION

10.1.
This agreement shall terminate automatically if at any time either of the parties shall:

10.1.1. become the subject of winding up or dissolution proceedings; or

10.1.2. effect or offer a general compromise or deed of arrangement with creditors or with any class of creditors, or make any assignment for the benefit of creditors; or

10.1.3. suffer a judgment to be granted or entered against it in or by any Court of Law which is unappealable, and unreasonably fails to cause such judgment to be satisfied within a period of 7 (seven) days from the date of such judgment; or

10.1.4. have any license to conduct business suspended, removed or impaired by any order or decree of any regulatory or judicial authority.

10.2. In the event of one party being in breach of any material provision of this agreement, and remaining in breach notwithstanding 7 (seven) days written notice to remedy such breach, then the other party may:

10.2.1. cancel this agreement on 7 (seven) days written notice to the party in breach, and recover from that party such damages as may have been sustained in consequence of the breach; or

10.2.2. claim specific performance from the party in breach with or without a claim for damages arising from the breach. 

10.3. Both parties warrant that as at the Effective date of this agreement none of the circumstances envisaged in 10.1 above is in existence or pending against it.

11.
EFFECT OF TERMINATION/CANCELLATION

11.1.
Termination of this agreement shall not affect CASH BUDDY's right to remuneration in respect of services rendered during the currency of this agreement.

11.2.
Should this agreement be terminated at the instance of either party pursuant to the provisions of 10.2 above CASH BUDDY shall not commence work on any new project in terms hereof, but it shall complete all services previously approved by the Client and be entitled to all rights and be responsible for all obligations in respect of such service(s) as contemplated herein.

11.1. Upon termination of this agreement no rights or obligations will arise, regardless of any plans that have been made for the provision of future services, except in respect of incomplete work previously specifically approved by the Client.

11.2. Upon termination of this agreement, CASH BUDDY shall transfer, deliver, assign and make available to the Client all property and materials in CASH BUDDY's possession or control belonging to and/or paid for by the Client.

12.
CONFIDENTIALITY

12.1.
CASH BUDDY shall at all times maintain confidentiality with respect to the Client's know-how, trade secrets and all other information of a confidential nature (including, but not limited to, the Client's investment and administrative strategies, and those of the Client's subsidiaries and associates) which may become known or made available to CASH BUDDY during the currency of this agreement, and CASH BUDDY shall not disclose such information to any person save in so far as disclosure is strictly necessary for CASH BUDDY's due performance in terms of this agreement.

12.2. Likewise, the Client shall at all times maintain confidentiality with respect to CASH BUDDY's confidential information which may become known or made available to the Client during the currency of this agreement, except in so far as disclosure is strictly necessary for the Client's due performance in terms of this agreement.


12.3. The terms and conditions of this clause will survive the termination or cancellation of the agreement.

13.
AUTHORISED PERSONS

13.1.
The persons who are authorised to make any written communication or legally bind either party in terms of the provisions of this agreement are to be listed in the Authorised Persons Schedule annexed hereto, and amended from time to time.

13.2. Either party may amend the Authorised Persons Schedule, in writing, provided that the party wishing to effect the amendment provides the other party with reasonable notice of such amendment.

14.
WARRANTIES

There are no warranties express or implied, oral or written, by operation of law, or otherwise, except as expressly in terms of this agreement.

15.
INDEMNITY

15.1. The Client hereby indemnifies CASH BUDDY against:

15.1.1. any and all actions, claims, loss, damage, (including consequential damages such as, but not limited to loss of anticipated profits or other economical loss); or

15.1.2. any other liability which the Client or any third party may sustain;

either directly or indirectly arising out of or in connection with any act or omission by CASH BUDDY, its members, employees or agents in the performance of any obligation in terms of this agreement or the provision of services by CASH BUDDY or the failure by the Client to provide CASH BUDDY with valid information, including but not limited to Unpaids.

16.
JURISDICTION

Any legal proceedings which one party may wish to institute against the other may, at the election of CASH BUDDY, be instituted in the Magistrates' Courts, even where the amount in dispute may exceed the amount which would otherwise fall within the jurisdiction of that court.

17.
WHOLE AGREEMENT

This agreement together with all schedules and annexures contains the whole agreement between the parties and supersedes any prior agreement.

18. VARIATION TO AGREEMENT

18.1. No alteration or variation of this agreement will be of any force or effect unless it is recorded in writing and signed by both parties.

18.2. No relaxation or latitude shown by one party to the other shall constitute a waiver of that party's right in terms of this agreement or prevent that party from enforcing strict and punctual compliance with the terms of this agreement.

19. CESSION AND ASSIGNMENT

The Client shall not cede, delegate or assign its rights and obligations under this agreement without the prior written consent of CASH BUDDY.

20. FORCE MAJEURE

20.1. The term "force majeure" will mean an act of God, strike other than a strike of the party's own employees, lockout, act of a public enemy, war declared or undeclared, riot, insurrection, civil commotion, lightning, fire, storm, flood, explosion, governmental acts or restraints, embargoes and or any other cause, whether of the kind specifically enumerated above or otherwise, which is not reasonably within the control of the party claiming force majeure and whether of a temporary or permanent nature.

20.2. If either party is rendered unable, wholly or in part, by force majeure to carry out any obligation in terms of this agreement, such party shall give immediate notice to the other party of such force majeure with reasonable full particulars thereof and insofar as known, the probable extent to which it will be unable to perform or be delayed in performing such obligation arising out of the terms and conditions of this agreement, whereupon such obligation of the party giving the notice shall be suspended so far as it is affected by such force majeure during but not longer than the continuance thereof.

20.3. The party giving the notice shall use all possible diligence to remove such force majeure as soon as is reasonably practicable.

20.4. The requirements that any force majeure will be remedied with all possible diligence will not require the settlement of strikes, lockouts or other labour difficulties by the party concerned on terms contrary to its reasonable requirements.  The handling of all such labour difficulties will be entirely within the discretion of the party concerned.

21. COMMUNICATIONS AND DOMICILIA
21.1. The parties hereto choose as their respective domicilium citandi et executandi and their address for all notices for all purposes arising from or incidental to this agreement, the following addresses:

CASH BUDDY:
       12 Sunnyside Road, Crawford, Cape Town, 7780
CLIENT:        
  ????????????????????????

21.2. Any notice or communication despatched by prepaid registered post to any party's address above shall be deemed to have been received by such party on the fifth day after despatch.

21.3. Any notice (other than legal notices or processes) transmitted by facsimile or electronic mail during the business hours of the receiving party shall be rebuttably presumed to have been received on the day of delivery.

21.4. Any written notice, process or other communication actually served upon or received by any party, shall be deemed to have been properly served or received, notwithstanding that it was not served or received at that party's aforesaid address.

22. SEVERABILITY
If any provision of this agreement is unenforceable, such provision shall be severed from the remaining provisions of this agreement, which shall not be affected thereby and shall remain of full force and effect.

23. WAIVER 
Any indulgence or extension of time granted by one party to the other, shall not in any way constitute a waiver of that party's right in terms of this agreement and shall not be valid unless in writing.

24 ARBITRATION

24.1. If any dispute arises as to the validity, interpretation, effect or rights and obligations of either party under this agreement, either party shall have the right to require that such dispute be referred to arbitration before a single arbitrator in accordance with the provisions of the Arbitration Act No. 42 of 1965, as amended.

24.2. The arbitration shall be held in an informal manner in Cape Town.

24.3. The identity of the arbitrator shall be mutually agreed upon between the parties within 5 (five) days from the date that the arbitration is called for or, so failing such mutual agreement within five days, as nominated by the President of the Cape of Good Hope Law Society.

24.4. The decision of the arbitrator shall be final and binding upon the parties and not subject to appeal and shall include an order as to costs of such arbitration and who shall pay them.

24.5.
The inclusion of this arbitration clause shall not prevent a party from seeking urgent relief from a competent court in the appropriate circumstances.











THUS DONE AND SIGNED AT CAPE TOWN 
fillin "Enter place at which SMA representative is signing"ON THE  ??th   
DAY OF ?????  2011
AS WITNESSES:


1.
____________________________

2
____________________________

      _   A GOOLAM _____

for and on behalf of CASH BUDDY
(who warrants he/she is duly authorised)

THUS DONE AND SIGNED AT


fillin "Enter place at which SMA representative is signing"ON THE
DAY OF

2011  fillin "Enter year i.e. 89,  92 etc..."
AS WITNESSES:

1
_____________________________

2.
_____________________________

__________________________

for and on behalf of the Client

(who warrants he/she is duly authorised)

